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THE JUSTIFICATION OF PUNISHMENT. 

JOHN LISLE. 

"DUNISHMENT, in the sense of penal sanction, is 
•*■ justified by its relative necessity, although certain 
pseudo-philosophers think that neither this nor any other 
principle can permit the use of such a barbarous institu- 
tion. The justification of punishment by necessity would 
be too apparent to need proof, however, in spite of such 
allegations except that, as the categorical recognition of a 
truth is always an advance in knowledge, so the categorical 
recognition of this truth prepares the way for a clear un- 
derstanding of the bases of punishment and is a long step 
on the road to the reform of criminal law. Punishment 
is relatively necessary, because society must protect itself 
— the right of self-defence cannot be denied. It is axio- 
matic. Society protects itself in two ways: (1) From ex- 
ternal attacks of all agents or forces except man, by elimi- 
natory and preventative acts; (2) from internal attacks of 
its members by penal sanctions or punishment, another 
form of defence, contra-distinguished from defence against 
foreign attack in being directed against fellow-human 
beings, who enjoy the use of reason, and to whom pun- 
ishment will bring a psychic reaction. Punishment is, 
therefore, addressed to the reason of the criminal, which 
adds peculiar elements and qualities to such defensive ac- 
tion, lacking in the purely eliminatory or preventative re- 
action to foreign attack. Thus the right of society to 
punish is that of any being or entity to protect itself and 
corresponds to the duty of the member to comport him- 
self in accordance with the rules, and to the best interest, 
of the association of whose benefits he partakes. 

This requirement limits the applicability of criminal 
law to members of one society. Reciprocity of rights and 
duties between groups is impossible, until, notwithstanding 
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the retention of group distinction, some ties have welded 
them into one, and thus the two groups have become mere 
sub-divisions of a greater society. An example of such sub- 
division is found in the institution of classes in every 
country. Classes are of two kinds; traces of earlier dis- 
tinct societies, welded into one by historical development, 
and associations, formed within a society by an identity 
of individual interests among some of its members. 
. In the last paragraph, we have made the limitation of 
criminal law, its application to members of one society, 
but in so doing, we must not be thought to have restricted 
the right of society to punish any man for an anti-social 
act. Every human being is socially accountable. For, 
although many peculiarities and variances remain which 
mark their subjects as members of different groups, still 
retaining their group distinctions, more common traits 
are found, which mark them as members of a single great 
social unit. In other words, while the different groups 
have not become one homogeneous society, now they are 
sub-divisions of a larger organization. Homogeneous 
heterogeneity again becomes heterogeneous homogeneity. 

Society, beginning with the family, has grown in geo- 
graphical and in ethical e*xtent, until, in its principal rela- 
tions, it is, as we have said, universal and world-wide in- 
cluding all humanity in one large union. There are social 
ties between aborigines and men of most advanced civiliza- 
tion, at least, in the recognition of the duty of obedience 
to custom, which is the crystallization of what has been 
found to be socially advantageous or necessary. No right 
of secession can be advanced, as a defence, by a member, 
who has committed some criminal act, because society is 
so universal that no member is able to secede in such a way 
as to escape its advantages, and, therefore, his duties; for 
the correlation between advantages and duties must not be 
forgotten. And yet it may be admitted that, although 
there is a social bond between all men, as we have said, 
and although there is a capacity for social unity between 
all men, and all men are potentially of one society, those 
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who have never been fellow-members of the same sub- 
division are in a relation which gives rise to the right to 
apply penal sanctions. A man, in a land, to all of whose 
customs he is strange, does not commit a crime, unless his 
action contains the psychic element of an attack upon a 
group or unit of which the offender is a member. His 
psychic state is in no wise different from that of a dangerous 
criminal or alien enemy, against whom preventative or 
eliminatory acts are alone justified. The absence of 
familiarity precludes any appeal to reason, or any psychic 
effect, which connotes punishment. Such acts may be 
attacks upon a society but they are not anti-social in the 
strict sense, or criminal in the popular sense, because they 
are external and foreign rather than internal or domestic. 

It must be clearly understood that we are not con- 
cerned with the organization of jurisdictions, which pre- 
vent local government from punishing foreigners for crimes 
committed against citizens abroad; this is purely political 
and does not touch the question of the right of punish- 
ment. Every country can now punish foreigners for crimes 
committed within its jurisdiction, because of the capacity 
and potentiality, which we have mentioned, that give rise 
to a presumption of social similarity, when accompanied 
by actual association and the consequent receipt of bene- 
fits. But the exercise of the right to punish would not be 
legitimate without the social similarity, existing or pre- 
sumed, between the offender and his temporary neighbors. 
Such a presumption, as all legal presumption, is rebuttable 
by actual proof of falsity. Thus, a presumptive member 
of a society, a savage in a civilized country, is given an op- 
portunity to prove his lack of the psychic state necessary 
in the commission of crime. The present refusal of the 
Courts to allow the plea of ignorantia legis is a temporary 
phase, based on convenience. As now understood, it 
formed no part of the law of Imperial Rome, but could be 
pleaded, by the rustici, in cases where ignorantia was not 
inconceivable. The punishment of a cannibal in London 
is based upon the presumption of his similarity to English- 
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men. Such a presumption might well not exist prior to 
his leaving his native land, there would then be a de facto 
absence of similarity with Englishmen or familiarity with 
English customs. In the latter case, also, the cannibal 
would receive no benefit from the group of human society 
attempting to punish him. But there is sufficient social 
similarity between races, sufficient social unity among all 
nations, sufficient human social capacity and potentiality 
in all men, to subject a foreigner receiving benefits from a 
society to a duty to obey its rules under pain of punishment. 
This shows the unity of human society and the fact that 
punishment is relative to social benefits. Social benefits 
cannot be received by a member of a totally foreign group 
or an animal, for example, because there is no point of 
contact. And in this connection, it is well to note that 
social benefits are received by every member of society, 
that some receive less than others gives the former no 
claim to an exemption from his share of duties — as the 
benefits of the few are exceptional in quantity, so their bur- 
dens are exceptional in time of stress. But to return to 
our theme; when there is any point in common, the two 
groups form one large unit, although retaining distinctive 
class marks. The fact 'that the offender from the South 
Seas did not know any better than to act in the way in 
which he did, is no defence in London. If, however, an 
animal killed a man, the absence of social similarity would 
preclude any possibility of punishment. No need for a 
reaction other than elimination or immediate prevention 
against repetition would be felt, because the lack of similar- 
ity precludes the possibility of the psychic influence of 
punishment. The field of punishment covers all society, 
any man may be punished; it is limited only by humanity 
in mala in se, by benefits received in mala prohibita. If 
punishment is not applicable, prevention or elimination is 
always justified, the difference lying entirely in the appeal 
to reason in punishment, which prescribes the greatest 
mildness compatable with protection. 

Thus much accepted, and crime recognized as an in- 
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ternal attack upon the social life and pursuit of happi- 
ness, society is entitled to use the means of self-defence 
best suited to its preservation, protection and defence. 
What this may be it is not the object of this article to dis- 
cuss. Our purpose is to prove that punishment, in 
the sense of social sanction, is justified by social necessity, 
and must, therefore, be moulded by, and can, therefore, 
be limited only by the pre-requisites of social protection. 

With this end in view, we will first take up the origin of 
punishment, then trace its development showing the 
incrustation of foreign ideas, which have resulted in the 
addition of new ends and the loss of the essential goal of 
criminal law. It can be said that the word "punishment" 
is inaccurate, because of the element of expiation contained 
in it. A contemporary English writer, believes that " ' pun- 
ishment' and 'infliction of pain' are convertible terms." 1 
While Mr. Justice Holmes writes of "vengeance as an 
element, though not the chief element of punishment."* 
But he qualifies his statement in two ways: first, he looks 
upon vengeance as "the fitness of making" our neighbors 
"smart" 3 for doing wrong, thus depriving vengeance of 
any significance greater than that of the phrase, social 
sense. At a subsequent point, too, he takes up "the law's 
indifference to man's particular temperament" which he 
justifies by the fact that "'public policy sacrifices the 
individual to the general good 4 and thus states that pun- 
ishment is aimed at social protection and is justified by 
its relative necessity. 

In this way, Justice Holmes shows the habit of using 
old language and phraseology, while he explains its proper 
meaning away. We have continued the use of the word, 
punishment, however, to denote the reaction of society 
through its organized department of criminal law, because 

1 The Conditions of State Punishment by E. BowenJtowlands in the Quart. 
Rev. Oct., 1914, p. 346. 

2 Holmes, The Common Law (Boston, 1881) p. 45. 

3 Holmes, id., p. 45. 
* Holmes, id., p. 48. 



THE JUSTIFICATION OF PUNISHMENT. 351 

the more accurate but unusual term, penal sanction, con- 
tains the statement of a conclusion. The origin of punish- 
ment will show its purpose and its proper limitations, for, 
as the great Italian philosopher, the precursor of the 
Historical School, Vico, said, the essential quality of an 
institution is shown in its genesis. 6 But the alterations in 
the concept of punishment which have taken place 
under foreign influences show the cause of the pres- 
ent failure of criminal law, which has brought about a 
doubt of its justification. A correct understanding of the 
origin and development of punishment will point the way 
to alterations, old in method, and new in detail (because 
of scientific progress), which will reinstate this important 
social function in a position of beneficent activity. 

The right to self-defence must, as we have said, be taken 
as axiomatic. In remote antiquity, property developed; 
men expended their labors upon objects whose usefulness 
was not consumed in the period of creation; — weapons and 
implements could be used more than once. At this period, 
the right of self-defence was extended to the results of man's 
activity. The necessity of protecting that part of one's 
personality, which was shown by the chattels, upon 
which activity had been expended was felt. And it was 
found, that their defence required the aid of others and 
thus the family, which had not been needed for self-de- 
fence when personality was limited to the individual and 
his corporal entity, resulted. And a unit, larger than the 
individual, was formed. At first the family was the unit, 
later a group of families, the number of which has con- 
stantly increased. At first necessity kept the family or 
group together. Its rules were simple and disobedience to 
any of them by a member entailed his immediate destruc- 
tion by some foreign enemy. 

As the group increased in size and the means of protec- 
tion from its enemies became stronger and more perma- 
nent, however, it became physically possible for a member 

6 See, Holmes, id., p. 1. "In order to know what the law is we must know 
what it has been and what it tends to become." 
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to disregard some rules without a natural reaction imme- 
diately ending his offensive power together with his exist- 
ence, although his act weakened the society of which he 
was a member. At the same time the advantage of associa- 
tion, as its constant and immediate necessity decreased, 
was recognized and appreciated. Necessity arising out- 
side of society gave rise to society, and the existence of 
society increasing the complication of life made social 
organization always more advantageous. When, there- 
fore, the immediate reaction of complete destruction by 
foreign enemies lessened, it became necessary to adopt 
some means for the protection of society from disobedience 
to its rules by its members, that is, from internal attack. 
Such protection from criminal activity had not been neces- 
sary at the beginning because, as we have said, the means 
of existence were so threatened by external enemies as to 
render any breach of them fatal to the offender. At that 
stage in the history of humanity, there was no criminal 
law. And even at the beginning of the second period 
when certain breaches of social relations occurred, there 
was no real criminal law, for the attack of one member 
upon another was sufficiently met by the payment of 
damages. 6 Civil remedies, in other words were applied. 
But with a greater increase in the size of the groups and 
the betterment of the means of defence against foreign 
enemies, such remedies were found insufficient and pun- 
ishments were inflicted because they had become neces- 
sary. This was legitimate in itself, for social necessity 
knows no law, but its cause and the necessity for it 
mark the limits of the right to punish by the limits of the 
need of protection. Penalties, however, soon exceeded such 
limits. And this fault was increased through a foreign 
element of class selfishness, for the chief or head, however 
chosen, came to look upon the group as his property. His 
representative position was transmuted into one of owner- 
ship. And all anti-social acts were, therefore, violations 
of his rights of property, for which he was entitled 

6 See Bowen-Rowlands, id., p. 346. 



THE JUSTIFICATION OF PUNISHMENT. 353 

to damages. This was, of course, an over-development 
of the idea of social protection and cannot be justified. 
It is due to an incrustation of an idea by analogy. For 
example, commons became the land of the State, or over- 
lord, through the elapse of years, during which its or his 
protection control their use. Society has no right of 
property, for whose violation damages can be imposed. 
The State itself may only own what is necessary to carry on 
its functions. Society can own nothing. To distinguish; 
the State is an organization, purposely formed for a purpose 
like any other corporation; society is an entity, the result 
of growth. It has a right of existence, because of its 
usefulness to progress and the benefits it confers, which 
entails the right of self-defence. A breach of peace or a 
riot can and must be stopped and its repetition prevented 
(in fact it should be prevented in the first instance, but 
this was undreamt of in the stage of which we are writing) 
by society by every means in its power. But there was 
no proprietary right in the prince entitling him to damages 
considered as such per se and not even as a deterrent. The 
fact that the ruler was generally the head of the church soon 
resulted in making crime an offense against the deity. This 
resulted in increased damages directed to the pacification 
of the latter, entirely distinct from any idea of social pro- 
tection. In this way, another error crept into the concept 
of punishment. This error has been fertile in results, for 
throughout Christendom, it enabled the religious concept 
of expiation to enter the juridical sphere. This religious 
element was transformed under the general influence of 
Christianity into one of morality, and the moral reforma- 
tion or amelioration of the criminal came to be looked 
upon as the justification of his punishment. And under 
the resulting confusion, the goal of criminal law, the pro- 
tection of society from attacks by its members was lost 
sight of for centuries. 

In the latter half of the eighteenth century, Beccaria, 
moved by the atrocities in punishment, began to study 
crime and punishment. His work, "Dei delitti e delle 
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pene" published in 1764 in Milan, was the first modern 
work on criminality. Its historical influences upon the 
criminal law of Europe and America from that day to this 
cannot be over-estimated. 

The objects of punishment were generally thought to 
be repression, reformation, and deterrence. With these 
objects as a basis, deontology proved the futility of the 
penal systems and the latter were made the object of sys- 
tematic and bitter criticism. This was legitimate as far 
as the systems themselves were concerned but by the abuse 
of terms it has been extended to include the right of pun- 
ishment. Correctly analyzed, however, these attacks upon 
the systems of criminal law will be seen to be limited to 
faults due to the entrance of foreign concepts into its field. 
For while punishment is repressive, reformative and 
deterrent, 7 it is not expiatory or proprietary. 8 

Reformation of the criminal must not be taken as moral 
amelioration per se; deterrence must not be taken to permit 
the criminal to be used to teach a moral lesson; reformation, 
deterrence, and repression are only justified and justified 
only by the protection which they give. 

The value of punishment as a deterrent has been doubted 
and, in fact, proved to<be useless beyond the peradventure 
of a doubt. Certainty of detection, however, an element 
in punishment, has deterrent force. The failure of the 
present system of punishment as a deterrent, reformative, 
or repressive (except in cases of capital punishment and 
the rare cases of long term imprisonment, in which latter 
case, the repression and imprisonment are conterminous), 
is an admitted failure. And this phrase shows the survival 

7 Not in object, although in means, it may be. Its object is, as we have 
said, social protection; its means include repression, reformation, and deter- 
rence. 

8 It is true that the reform aimed to include in every criminal judgment a 
verdict of damages in favor of the victim of the crime, to be advanced imme- 
diately by the political division in which the crime occurs, and to be repaid 
by the criminal to it, is excellent, but this is a procedural reform and does not 
affect the right of society to react for its own protection in any way that may 
be necessary and gives it no right to exact damages for the violation of any 
property right in it. 
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of the real object of punishment, for when it is said that 
the criminal courts are a failure, the incrustation of for- 
eign concepts is forgotten and the real aim of punishment, 
social protection, is actually recognized by the layman. 
He does not think of it as a failure in the moral uplift or 
spiritual reformation of the criminal, but in its practical 
efficiency in giving protection and in insuring personal 
safety. By both routes, the intuition of the layman and 
the genetico-historical method of the philosopher, the sim- 
ple fact is recognized that the goal of criminal law is social 
protection. This is the clearest proof that the right to 
punish is justified by relative necessity. The need of using 
the means best suited to the end follows as a corollary. 
But there can be no question of the existence of the right. 
It has been doubted because past political phases, past 
religious beliefs, themselves confused with political theories, 
likewise buried in the past, have imposed foreign ideas 
upon it, and clothed it with foreign forms. These ideas 
through ideo-emotive arrest, have clung to the proper 
concept of punishment and lived in the phraseology 
retained by popular usage and legal technicality. 

Past philosophical schools have also exerted an influ- 
ence, productive of bad results. The myth of an ideal 
past and the hope in a millennium, which, to quote 
Stevenson, "deserts us at no period of our existence," so 
that "from first to last, and in the face of smarting dis- 
illusions, we continue to expect" it, "and that so confi- 
dently that we judge it useless to deserve" it, have 
harmed criminal law; the former by making the necessity 
for punishment a disgrace to the criminal and to the 
society, reducing it to a par with revenge. Mr. Justice 
Holmes writes, "It is commonly known that the early 
forms of legal procedure were grounded in vengeance." 9 
But is this historically true? For the early form of pun- 
ishment was a fine. 10 And at a later point, he says: 

9 Holmes, id., p. 2. 

10 Cf. Calisse, "Storia del diritto penale italiano dal secolo VI al XIX" 
(Florence, 1895), Vol. II, passim. 

Vol. XXV— No. 3. 6 
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"It certainly may be argued, with some force, that it 
has never ceased to be one object of punishment to 
satisfy the desire of vengeance. . . . The statement 
may be stronger still, and it may be said, not only that the 
law does, but that it ought to, make the gratification of 
revenge an object. . . . The first requirement of a 
sound body of law is, that it should correspond with the 
actual feelings and demands of the community, whether 
right or wrong. If people would gratify the passion of 
revenge outside of the law, if the law did not help them, 
the law has no choice but to satisfy the craving itself, 
and thus avoid the greater evil of private retribution. " " 

To this, it can but be said that there is a wide difference 
between vengeance and "the actual feelings and demands 
of a community," whose disregard will give rise, not to 
vengeance, but to private retribution. What we claim is 
that criminal law, with its punishments and penalties is 
a failure, for the very reason that it does not correspond 
with actual demands, but we advance the theory that it 
is not because such punishment lacks the spontaneous 
passion of vengeance, but, on the other hand, because 
it does not fulfill its duty of giving protection and insuring 
safety that it fails. 

But, to return to our point, the verb to punish, contains 
thoughts of expiation, morality and false history, given 
moral weight, which have nothing to do with society's 
right of self-defence or with criminal social accountability. 
Reformation is tarred with the same brush and its use is 
more insidious, because the reformation of a criminal is 
one of the best means of defence against him. Reforma- 
tion is a factor in social self-defence, it is true, but it must 
be strictly kept within the sphere of criminal law, for it 
is not an end in itself. So it is with deterrence, as a means 
of social protection; it is legitimate, if feasible and pro- 
ductive of results, but it savors strongly of suffering for 
conscience' sake, and must be closely watched. In fact 
the phrase guilt, applied to crime, shows the existence of 

11 Holmes, id., pp. 40, 41, 42. 
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a religious idea in criminal law, and these phrases had 
better be discarded because of the misconceptions which 
they entail, and whose number increases with use. 

Thus Bowen-Rowlands, whom we have quoted, writes, 
"The State is not concerned with either positive morality 
or religious canon, except insofar as such affect the main- 
tenance of the said standard of conduct. This being so, 
the justifiable purposes or ends of the State punishment of 
individuals are: 

1. The protection of the community from a continuance 
of individual wrong-doing by deterring the individual 
wrong-doer. It should be noted that reformation of a 
wrong-doer, using the term as denoting the extinction of 
anti-social desires is qua punitive procedure only to be re- 
garded when it is effected wholly or in part by a deterrent 
agency. 

2. The deterrence of other potential wrong-doers by 
demonstrating to them the futility and painful conse- 
quences of anti-social conduct. 

$ $ % * & 

No punishment even of death or of preventive detention 
is deemed justifiable if it is imposed only in order to de- 
prive an offender of the physical ability to continue in a 
course of wrong-doing." 12 

This can mean nothing but that the object of punish- 
ment is to protect society and reform the individual and 
deter others from crimes; whereas the object of punish- 
ment is to protect society, if so be it that it can be done, 
by reforming the criminal and deterring others from 
emulation; but social protection is the goal, first, last and 
all the time. Such opinions or the expression of opinion in 
such language are harmful to any progress in criminology. 
The underlying ideas are misconceptions, entailed by a 
past historical phase; they have survived their usefulness. 
The false doctrines, arising from the continuance of the 
theories of the past, form an endless chain of bad influ- 

a Bowen-Rowlands, id., p. 340-1. 
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ences. The errors of the past allowed and caused the mis- 
conceptions. The retention of words adopted in the period 
of error keep the error alive after science has shown the 
mistake. 

In fact, the legal concept of intent (with the consequent 
confusion in case of attempt) is used to give a moral tinge 
to the prerequisites of punishment. It is used to denote 
moral culpability in place of merely showing the connec- 
tion of the individual with the result of his activity. 

Repression covers by far the largest part of protection. 
There is but one better method — prevention — criminal 
prophylactics — is the criminal law of the future. In the 
days to come the first and only end of punishment, social 
protection, will be reinstated free from all entangling alli- 
ances and the means adopted will be largely preventative. 
When a crime is committed the means determined to be 
the best by a board of criminologists, alienists, doctors, and 
sociologists — will be applied to prevent its repetition by 
rectifying the oversight which gave rise or opportunity to 
its commission. In the meantime, it is well to avoid the 
errors which come from a mistaken concept of the end and 
justification of punishment and form an erroneous theory of 
its origin in the baser instincts of man. 

But, apart from this, these sub-divisions of the abstract 
means to the goal of punishment, are looked upon as ends 
in themselves, and the concrete means are considered as 
instruments for their attainment. This error must be 
overcome. By the genetico-historical method, it has been 
shown that the origin of crime was the increasing compli- 
cation and perfection of society, which destroyed the 
natural necessity of social co-ordination, and that punish- 
ment was originated to overcome the resulting license and 
protect society. It has been shown that criminal law is 
pronounced a failure by the man in the street, not because 
it does not reform the criminal or help others by example, 
but because it does not put an end to commission of crime. 
Popular thought and the most advanced philosophical 
method both lead to the same inevitable conclusion — that 
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punishment, in the sense of social sanction, is aimed at 
the prevention of crime. Crime is, ex hypothesi, any anti- 
social act. The necessity for the prevention of crime is 
measured by the need for the existence of the body to be 
protected. Hence, punishment is necessary in relation 
to society; it is a relative social necessity. It is not only 
an attribute of society, but a prerequisite and essential 
part of social existence. The right of punishment is jus- 
tified by the benefit conferred by society upon men. It 
can only be logically denied as a part of the larger denial 
of the advantages of social existence, and of the economic, 
moral, and ethical progress of modern civilization from the 
nomadic life of prehistoric eras. 

John Lisle. 
Op the Philadelphia Bar. 



